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Introduction  

 

The Startup Bill, 2020 is an Act of Parliament: to provide a framework to encourage growth and 

sustainable technological development and new entrepreneurship employment; to create a more 

favourable environment for innovation; to attract Kenyan talents and capital; and for connected 

purposes. This is a step in the right direction and comes at a time when economies all over the world 

are being transformed through entrepreneurship.  

 

In our opinion, the Bill has some gaps such as: 

i. Definitions: It does not define a startup but defines the criteria that ‘startups’ must meet to 

join the incubation program. Literature defines startups as innovative businesses seeking to 

build highly scalable businesses, usually at a rapid pace, constantly iterating the business 

model in the early phases. Startups can take various forms such as: 

a. High growth ventures – these have disruptive business models and tend to be 

scalable e.g. Branch, Twiga Foods, Sendy 

b. Dynamic enterprises – these deploy existing products / proven business models e.g. 

early stages of businesses before growing to private equity stage such as Artcaffe, 

Naivas 

c. Local entrepreneurs with a scalable and sustainable business model such as Tovuti, 

Marketforce360, Buymore 

It is important to consider the needs of the different forms of startups in the development 

of the Bill.  

ii. Suitability for the different types of ‘startups’:  Keeping the above in mind, the needs to the 

different startups will vary as follows: 

o Dynamic businesses would not be expected to have high research and development 

expenses; hence the requirement to have “at least 15% of the entity’s expenses being 

attributable to research and development activities” would lock out these types of 

businesses from the program 

o The requirement for the “business to be a holder, depositary or licensee of a registered 

patent or the owner and author of a registered software” will also lock out startups in the 

ideation stage 

o High growth ventures and local entrepreneurs would not be suited for credit guarantee 

financing in their initial years because they may not have the cashflows to service debt 

It is important to make these considerations among others when developing the Bill.  

https://branch.co.ke/
https://twiga.ke/
https://www.sendyit.com/
http://www.artcaffe.co.ke/
https://www.naivas.co.ke/
http://www.tovutigroup.com/
https://marketforce360.com/
https://buymore.co.ke/
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iii. A significant focus on incubators which needs not be the case: The Bill has been developed 

to encourage growth and sustainable technological development and new entrepreneurship 

amongst other key objectives. In our view the Bill mostly focuses on Incubation and does not 

adequately address the other objectives set out in PART 1 – No. 3, making it sound like a 

‘Startup Incubation Bill.’ This would hamper the effectiveness of the Bill in fostering 

entrepreneurship in Kenya. In our opinion, the Bill should also stipulate the framework for 

attaining the rest of the objectives  

iv. Ambiguity in the type of Incubator it is seeking to regulate: In the Bill, an incubator means 

“a company, partnership, nongovernmental organization or limited liability partnership, whose 

principal object is the support the birth and development of startups, innovation, and related 

activities related to the transfer technological and research, development, and innovation 

processes, through the offer of dedicated physical spaces and services advice.” This definition 

encompasses private entities that the government does not fund, has no control over, and it 

would be challenging to impose and monitor how they should run their operations. However, 

the Bill alludes to the operations of government-funded incubators; this being the case, the 

Bill should refine its definition to only cover government-funded incubators.  

The Bill should also explore allowing virtual incubators as they have become popular during 

the COVID-19 pandemic and have been reasonably effective 

v. Fiscal benefits have not yet been defined and have been limited in access: The Bill refers 

to fiscal and non-fiscal benefits that are yet to be determined but will accrue to the startups 

admitted into the incubation program. In our view, the benefits should accrue to all startups, 

whether they are in the program or not, because some startups become successful enterprises 

without ever going through an incubation program. Further, these incentives should be 

structured in a way that makes startup investment opportunities attractive to angel investors  

Specific challenges and recommendations  

We have identified some challenges with some of the proposals in the Bill and have made some 

recommendations for consideration: 

Clause  Item Challenge Recommendation 

Eligibility criteria: 

PART III – No 8 

Is majority owned by one or more 

citizens of Kenya 

At the moment most 

startup funding comes from 

foreign investors. This 

requirement might have a 

negative implication on the 

attractiveness of local 

ecosystem to foreign 

investors  

Consider rewording this to 

“has one or more Kenyan 

shareholders with a 

combined shareholding of a 

least x%…”  
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Eligibility criteria: 

PART III – No 8 

At least fifteen percent of the 

entity’s expenses can be 

attributed to research and 

development activities 

A number of startups in the 

technology space will not 

have high research and 

development costs; hence, 

this might lock them out  

Consider removing this 

requirement for technology 

companies and probably 

only retain it for 

biotechnology startups  

Eligibility criteria: 

PART III – No 8 

An entity shall be eligible to be 

registered as a startup and for 

admission into an incubation 

programme if the entity… 

It is not clear whether 

startup’s that are not 

registered in the incubator 

program would enjoy the 

proposed fiscal and non-

fiscal incentives. It is also 

not clear whether investors 

who invest in startups that 

are not in the incubator 

program would benefit 

from the fiscal and non-

fiscal incentives  

In our view, the fiscal and 

non-fiscal incentives should 

be available to all startups 

that meet the definition of 

‘startups’ and that have met 

a certain criteria and to 

investors who invest in such 

‘startups’  

Growth 

Objectives – No 

28 

A startup shall be encouraged to 

cumulatively achieve growth 

objectives as set out by the Cabinet 

Secretary by regulation 

The Cabinet  

Secretary might not be well 

verse with startup 

operations; hence, it might 

not be advisable to involve  

him in the growth  

milestones determination.  

It is best to keep his  

involvement at a high level  

In our view, the growth 

milestones should be 

determined by the startups 

together with the 

incubators and the 

investors (if any) 

Certification of 

incubators – No. 

19 

An entity may be certified as an 

incubator, if the 

Entity … 

The Startup Bill is 

attempting to guide the 

operations of private and 

public incubators. 

Governing private 

incubators can deter 

private investment in this 

space 

It is advisable to let private 

incubators operate freely to 

encourage investment in 

this area 

Credit Guarantee 

Scheme – No 24 

The Cabinet Secretary may, in 

consultation 

The credit guarantee is not 

suitable to all startups 

Startups need equity 

financing (patient capital). 
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with Board of Trustees of the Fund 

and where necessary for 

the development and growth of 

startups under this Act, 

establish a credit guarantee scheme 

because some are not 

structured to take debt and 

would not be able to meet 

repayments  

An equity co-investing 

facility will be more suited. 

Credit guarantees will work 

for SMEs but not startups  

Preliminary – Part 

I 

“incubator” means a company, 

partnership, nongovernmental 

organization or limited liability 

partnership, whose principal object is 

the support for the birth and 

development of start-ups, 

innovation, and related activities 

related to the transfer technological 

and research, development, and 

innovation processes, through the 

offer of dedicated physical spaces 

and services advice 

The Bill defines incubators 

as physical spaces but with 

COVID-19, most of the 

existing incubators have 

been operating online 

Research should be done to 

establish the effectiveness 

of online operations and 

determine whether to allow 

online and physical 

incubation spaces 

 

Other considerations that should be addressed  

Angel investing needs to be addressed as it plays an important role in bridging the funding gap in the 

startup ecosystem. This section highlights some fiscal incentives that could have positive impact on 

angel investing.  

 

Fiscal incentives for investors   

Consideration  Expected Impact  

Individuals investing in registered startups to obtain a 

series of tax reliefs on their   investments including a 

tax relief and no capital gains tax on profits made from 

investments made at or below a certain threshold. For 

instance, South Africa allows individual investors and 

companies to claim amounts incurred in acquiring 

venture capital company shares as a deduction from 

income. Investments by natural persons and companies 

are capped at R2.5 million and R5 million respectively 

per tax year.  

This will incentivize more investments from angel investors 

and angel groups. Ultimately, this makes funding more 

accessible to startups 

https://www.sars.gov.za/ClientSegments/Businesses/Pages/Venture-Capital-Companies.aspx
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Co-investment facilities between Government and 

experienced business angels. Example the Angel 

CoFund in the UK  

Co-investing with angel networks is expected to increase 

the risk appetite of investors and provide a wider pool of 

capital  

Allowing an x% tax deduction for private investors who 

are members of an accredited angel group and have 

made direct investments in startups, with a cap of Kshs. 

X. Case in point is France  

This will motivate potential investors to join angel 

networks which will increase access to a good pipeline and 

necessary training to grow angel investing 

 

Fiscal incentives for startups 

Consideration  Expected Impact  

Tax exemptions for the initial years of operation. Case in 

point is India 

The objective is to assist startups meet the working 

capital requirements during the initial years of operations 

 

Comparison of the Startup Bill in Kenya, Tunisia, and Senegal 

In our opinion the Kenyan Startup Bill is skewed towards incubation of startups and subsequent 

registration to benefit from fiscal and non-fiscal incentives proposed by the Bill. We do not see a clear 

focus on promoting an entrepreneurial culture. The table below highlights some elements of the 

Kenyan Bill alongside Tunisia’s and Senegal’s. 

Item Kenya Tunisia Senegal 

Bill’s main focus Incubators in relation to 

startups 

Startups that have been in 

existence for up to 8 years  

Focus is startups 

Startup definition  No clear definition, rather 

the criteria to qualify as a 

‘startup’ is tied to its 

admission into an 

incubation programme 

It is a label with a clear 

definition 

It is a label with a clear 

definition 

 

Key Performance Indicators 

(KPI) 

 

A startup shall be 

encouraged to cumulatively 

achieve growth objectives 

as set out by the Cabinet 

Secretary by regulation 

The Act specifies 

departmental KPIs 

determined by a 

government decree. These 

KPIs relate to human 

resources, the total funds, 

annual number of 

transactions 

Not available  

http://www.angelcofund.co.uk/
http://www.angelcofund.co.uk/
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Fiscal incentives Credit guarantee scheme 

and others yet to be 

determined  

• 1-year grant 

• Guarantee Fund that 

kicks in when there is 

an amicable liquidation 

of the startups 

• Support in payroll and 

employer expenses 

during the validity 

period 

• Granting of guarantees 

to increase access to 

credit 

• Direct granting of 

public or private 

funding 

• Facilitating access to 

public procurement 

under conditions to be 

defined in accordance 

with the Public 

Procurement Code 

• During the entire 

validity period of the 

label, a preference 

margin of 5% is 

granted to any labeled 

startup that 

participates in a call for 

competition relating to 

public contracts, public 

service delegations and 

partnership contracts. 

• Subsidies and support 

for formalization with 

the State 

Startup registration Subsidise the formalisation 

of startups (Not clear on 

costs and who pays for it) 

The Ministry in charge of 

the Digital Economy takes 

care of the costs and 

process 

The startup portal will be a 

“point of contact” for 

startups. The platform, 

accessible online, allows 

any startup to complete 

the related formalities 

registration and labeling 

Patent registration Facilitate the protection of 

the intellectual property of 

innovations by startups in 

The Ministry in charge of 

the Digital Economy takes 

The Act ensures protection 

of startups’ innovations 

with national organizations 
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Kenya and with 

international organisations 

(not clear on how this will 

be achieved) 

care of patents registration 

fees 

and international 

intellectual property 

protection (not clear on 

how this will be achieved) 

Tax Incentives The Bill does not specify 

this because it is not a 

Money Bill. These 

incentives will be 

determined in the next 

stage  

• Exemption from 

VAT on profits 

from selling 

securities related 

to the startups 

• Exemption from 

taxes on companies 

during the validity 

period of the 

startup label  

• The profits are 

subtracted from 

taxable income 

when invested in a 

startup 

• The State will also 

take charge of 

employer and 

employee social 

taxes for startups 

• Startups enjoy 

capital gains tax 

exemptions 

• Tax relief for 

individuals and 

entities that 

directly invest in 

startups or that 

subscribe to 

venture capital 

funds investing in 

startups, “within 

Legally registered startup 

benefits from specific tax 

advantages such as 

provided for in the General 

Tax Code. 

• For companies with 

an annual turnover 

(including taxes) 

not exceeding USD 

179,884 are 

eligible to a 15% 

deduction on the 

taxable profits if 

they are registered 

with an approved 

management 

centre 

• For enterprises 

which invest more 

than USD 179,884 

in the creation or 

the extension of a 

business in specific 

sectors, the 

deduction rates are 

40% of the 

investment's value  

for the creation of 

a new business; 

and 30% of the 

investment's value 

for the extension of 
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the limits of 

income or profit 

subject to taxation” 

an existing 

business. 

• The Senegalese 

Government 

approved a 3-year 

tax exemption for 

its startups and 

newly created 

companies 

Foreign trade advantages   

 

The Bill does not specify 

this 

 

• The right to open a 

special bank 

account in foreign 

currency 

• The startup has 

the freedom to 

manage the 

account resources 

without prior 

authorizations 

from the Central 

Bank for the 

purpose of 

developing its 

activities 

• The rules and 

procedures of 

managing this 

account are 

determined via a 

circular note from 

the Tunisian 

Central Bank 

Not available 

 

Customs procedures 

advantages 

The Bill does not specify 

this 

 

The startup is an 

Accredited Economic 

Operator within the 

meaning of the Code of 

Labelled startups enjoy 

customs and social 

advantages according to 

conditions to be defined 
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Questions to be answered by the Act 

We would also like to highlight the following questions that might be relevant in the development of 

the Bill: 

1. What steps should be taken to ensure that the IP of the startups participating or applying to 

participate in the incubation program is protected? 

2. A detailed description of the range of services that will be provided by the incubators. These may 

include: 

i. Product testing and improvement  

ii. Strategy formulation 

iii. Financial modelling  

iv. IP registration and protection 

v. Access to markets and government tenders  

vi. Accounting and record keeping 

vii. Human resource services  

viii. Partnership formation  

ix. Mentorship  

x. Capital raising  

3. What are the objectives and expected output of the incubation program?  

4. Will startups not registered as ‘startups’ under the Act and that are not in the Incubator program 

enjoy the proposed fiscal and non-fiscal incentives?  

 

 

 

  

customs. These companies 

are exempted from certain 

imports and customs 

procedures, particularly 

around telecoms, and 

electronic equipment 

taking into account the 

Labor Code and the 

General Customs Code 
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